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: Taylor v. Bristol Omnibus Co., [1975] W.L.R. 1054 1>>1¥y2 Denning 1151

[a]t his very young age these [calaulations] are
speculative in the extreme. Who can say what a
baby boy will do with his life? He may be in
charge of a business and make much money. He
may get into a mediocre groove and just pay his
way. Or, he may be an utter failure.

£93 P07 KT 31°17 790

It is even more speculative with a baby girl. She
may marry and bring up a large family, but earn
nothing herself. Or, she may be a carrer woman,
earning high wages.
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R.E. Miller, "The Economist-Statistician: A Source of Expert Guidance in
927171 IWRD .(Determining Damages"” 48 Notre Dame L. Rev. 354, 356 (1972)
D°WI71,N°YIXPNI 1977 DR 1909 P 09w WK L,T9° YW N195nwan IwId 30573
NP2 L,pIrIn-120n S vnry P v anbowab o3 s ,avR 001In1% oonnIng
M. Chamallas, "Civil Rights In Ordinary Tort Cases: IX7 nD°137¥ m’pob) XY
Race, Gender, And The Calculation Of Economic Loss" 38 Loy. L.A. L. Rev.
United States v. Bedonie, 317 F. Supp. 2d ;(Chamallas :'(’7.'(5) 1435 (2005)

:73 NIWI57 NAXA pob1,PwnY ,q5 .(1285, 1315-1320 (D. Utah, 2004)

[A] case such as this, involving a person who had
not yet made his choice of livelihood, future lost
earnings must be determined on the basis of
potential rather than demonstrated earning
capacity. That potential must be extrapolated from
individual characteristics, such as age, sex, socio-
economic status, educational attainment,
intelligence and dexterity (Hughes v. Pender, 391
A.2d 259, 263 (D.C. 1978)).

+IR1INMX DIPRDY

Plaintiff presented evidence from an economics
expert, Robert N. Fenili, Ph.D, as to the
demonstrated earning capacity of someone of
plaintiff's race, sex, age, and educational level
(Athridge v. Iglesias, 950 F. Supp. 1187, 1192
(D.D.C. 1996)).

niwa D.C.-2 jn°1w ,Croley 7°°1v3 1°77 pODI 715072 IXIT AYPKR  0°7127
.(Croley v. Republican Nat'l| Comm., 759 A.2d 682, 693 (D.C., 2000)) 2000
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Q°PINN2 AW YADIT NYOWR PW oMwn DR LAT IWpna 00w TN vdwnd
2002 A.L.R.5th X7 NLIIBA 77°P0Y) 7YX2 KXI’DI BIIVD D TINY 1130 ,0°1IW

:73 NIWIDA NAXA poD1 ,5WnY ,75 .(25

In addition, prior to the accident, plaintiff had
expressed an interest in becoming a lawyer. In
light of all of the evidence, the Court finds that,
but for the accident, plaintiff most likely would
have obtained at least a college degree and there
is a significant probability that he would have
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obtained a professional degree (Athridge v.
Iglesias, 950 F. Supp. 1187, 1193 (D.D.C. 1996)).

.Clavier v. Roberts, 783 So. 2d 599, 610 (La. Ct. App. 2001) : 13wR

77 YDA 12 00 Y1701 9272 NIPRI IR 0AAW LADRT 0°pn2 o)
77 99521 ,0°°v0 VYD 01N DNYIST IAWRA VOWAT DA IX*AT LII-PIIA
JIRW N192N077 DR 29pWwY NIn %Y ,I102°2071 INABWH LIV L1192 D2IWRT 0°1IN]
vOWM N2 ,5wnY ,75 .(2002 A.L.R.5th 25, 2a) 1PNIDRW DX DWIN 17
nya ywn na annaw L aniani oY% anmin Sw nyT nnn anT D.C. Yw 021Ivavh
DX [12WN2 X°27 XD O0PINAY 111790 DRT LOHTIPR YIXPH WO A0R L, B1RD
ORI 707 YW »IRpny a%owan DR L7T#% 32 9DD7-N%a DINIT DRI IR
95 1°an NAX DY APPLO VYOI NX 72°P VDWNT N°2 .0°INR 1°DIAINT 21NN
M0 RY ANPINT 0D ¥aPI ,0%YIXPHN DPRNIPR DOTINY NP0N DWI DYNRN
"would have been the one among 200 women to graduate from 71733273 XpP117W
Washington Metro. Area Transit Authority v. Davis, 606 1X9) graduate school"
Fontenot v. Laperouse, 774 So. 2d 1IR3 72 12 ;A.2d 165, 178 (D.C. 1992)
9m0-%Y AP YW nINonwan Jo57 2wIn 12,278, 285 (La. Ct. App. 2000)
.(72w> 7%5wn NIYYa 0w YW YyRINnNI 115w

2WnNRY vOWNT °ha DTIWY L,7°3a 217712 923Tn WKXRD D3 "D L,1MIX?

:9°°112 0IPNARI NNENAY 1P NIDIRWA

[T]he test is not the age, pre-injury occupation,
nor the nature of the proposed profession, but
rather the sufficiency of the plaintiff's evidence in
showing his skill, likelihood of becoming a
member of the profession and availability of work
in that area (Hoffman v. Sterling Drug, Inc., 374 F.
Supp. 850, 861 (D. Pa. 1974)).

59> QO NM DPRW ,XT7I3 DVO°VYVD D°1INIA T PR D ,PODI DNYY

,20nY L5 .13 D91 Yv1 nXR 0°Ia% 075 ,pIT°IT YW NII0ID-NIWOR NI2°01Y

Bulala IX7) 1p°50° 195772 R — 02107 THYN? P11°17 YW NI NWI NITIX 021N

nnIn% °7 0na 17°0 XPWw D1PRIY DIRPAITAI V. Boyd, 239 Va. 218, 233 (Va. 1990)
.(2002 A.L.R.5th 25, 10b-23b -2 3153771 201
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While we also acknowledge defendant's statistical
evidence showing that blacks and females
generally do not presently fully enjoy the benefits
of the American standard of living, we recognize
the likelihood that these disadvantages will have
considerably less impact in the future on the
ability of a black female such as Terri to obtain
gainful employment comparable to that available
to white males (Drayton v. Jiffee Chemical Corp.,
591 F.2d 352, 368 (6th Cir. 1978)).

0°0072N7 0°1IN12 WINW IWDRMI AR 052 N7 8T 2IM PR ,TIVI DXRY .18
,2WnY ,75 .NIND A%IDI DX 03 ,715IDT AW’H 03 7P°0DA KD N1 ,1PHY 17N DY
Reilly v. nw1n3 Rhode Island 2w vdpwni n°a pod ,>373n J1Pw3a 92370 935
Qw1 7°0% AN NX 93p% 1°K 0> ,United States, 665 F. Supp. 976 (1987)

:0°923% ARNWII 02V YW NI UYIN IDOM NITAY

| cannot accept... [the] reduction of Heather's
estimated working life by 40%. The reduction
relies solely on the survey of women's work
histories between 1978 and 1980... as a factual
matter, | seriously doubt the probative value of
such a statistic with respect to twenty first century
women's employment patterns, particularly in light
of current, ongoing changes in women's labor
force participation rates (lbid, at p. 997)

863 F. 2d 149 ) First Circuit -7 >3 Y9 779WIX vOWHI N°2 YW 171 "L NN

Caron v. United 7°°1v2 First Circuit-7 2w 137 pop o3 X7 ; (1% Cir. 1988)
"[W]e see no reason to :91MX1 72 States, 548 F.2d 366, 371 (1st Cir. 1976)
7% AnIAn NX 92pY °K °5 pob1 ,7om 77 N (distinguish between the sexes"
YW YRINAT DIDWA DWOOW 1w DWW YXINAT IOV 7233 7°7° TNYa o3
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This Court will not consider it error for a jury to
refuse to minimize an award of lost minimum
wages for an infant female on the assumption that
the average wage for women in the future will still
be only two-thirds of the average wage for men

(Vincent v. Johnson, 833 S.W.2d 859 (Mo. 1992)).

0°vap1® of’2 Q3 IMYNn I Iwpna o°wi% o123 1°2 1Inaan noxw
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%Y 7mHN0AY LJI0RAN DOYADIT CIX’DY ANpIAW DTIIVIVLOR P AN vLRR
,02IR .¥3D11 DYaD1 %29 02°1%°571 11213 2IW N oW 7731 20012 D2VOLYD D°IIN]
11IW *1%¥°D P’Jyﬂ'? VoM 1P 517Im 12 0,0 DMNMP°2 173 AnLIAY InRY
PWn ¥YXINNT 10Wan 5"!3.‘('?) 0°9237 29p2 YNNI 10WA DY ,0°Wwi1v1 0123
M. Chamallas, "The September ;1444-1445 'ny2 ,Chamallas 1IR3 ;XP>INXRT
11th Victim Compensation Fund: Rethinking The Damages Element In Injury
.(Law" 71 Tenn. L. Rev. 51, 69-73 (2003)
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Wheeler Tarpeh-Doe v. United States, 771 F. Supp. 7°°1v2 1°37 P02 *YIa
HROXIVID DX VIAPY WY XD APRWA 7377YN7 7 Awapa 427, 455 (1991)
.112% ,77IY vax op-%y ,1mK7 797209 NrTan AR XXIN WX LI YW NI11onwnn
IX YTI 1Y DY NI100IANT NIPPUD VYO WIN W DX 71V INIXA 0T VOWNAT N°3

$20D31,”372an

[Tt would be inappropriate to incorporate current
discrimination resulting in wage differences
between the sexes or races or the potential for
any future such discrimination into a calculation
for damages resulting from lost wages. The
parties did not cite any precedent on this
question. Accordingly, upon request by the Court,
[defendant's expert] submitted a calculation of the
average earnings of all college graduates in the
United States without regard to sex or race.

PR 3 771M¥7 DR XIT AR Y227 °D°0°0°H N1 PW (17Yn vdwnia n°a
IND P QOYRIAMT NIIDNWAT 21N HY IR 02177 W NIIDNWAR *1I01 2y (ywen’
.(Greyhound Lines, Inc. v. Sutton, 765 So. 2d 1269 (2000)) p11°177 72°7 W

: WP LOWHT N°2 ."both unfair and prejudicial” X°77,920 72,110 NNIYW R
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Who is to say that a child from the most
impoverished part of the state or with extremely
poor parents has less of a future earnings
potential than a child from the wealthiest part of
the state or with wealthy parents? Today's society
is much more mobile than in the past.
Additionally, there are many more educational
and job-training opportunities available for
children as a whole today. We must not assume
that individuals forever remain shackled by the
bounds of community or class.
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Dr. Randle, who has performed thousands of lost
income analyses, testified that no one had ever
asked him to provide race- and sex-natural
calculations in wrongful death cases... (p. 1315).
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[W]hen experts rely on race or gender-based
statistics to calculate tort damages, we tend not to
notice the discrimination and to accept it as
natural and unproblematic (Chamallas, at p.

1442).
LTIV 7ADIPW” 11K T 772100 ROR
T2 17 Til
NIN-%y 0*vD VYO 011N 1IN WINW ,Q°WIy JwY D”'IJPTI vVOWMNI N2 22

JINYW 0°0O°VVDT O IINIT IWRD .NIINWAT PR7XIVIDI AYIADT MYV DX VIAPY
TN°R ARYING ,0°701m TAND NIDPWY IR 17N JNNY W71 vBWHA-n®a *1D]
,20n% L7501 NIXIAPY 073 NWnT 2°1°0RY 0°I1¥°D NPPDDA 0¥IYD NIIXINA
TN 91 *I¥°0% ,NAR KD ,NITDY 15T 7N1P7T73) NIPPLD LYV WINTWH IRXIND
Jamie Cassels, Remedies: The Law of Damages (2000) ) 2°7%> 1% 121w 71n
YPIT — PUPI YW 0°°N7207 021017 YV 29 WAT W 771p2 vDWNTI *n2 .(138-149
,20n% ,IXT) 173w Y 1w DY 03 190 ,INNDWN 212 NYIWR L1PW TPIIPR-1°X107
nmw .(Walker v. Ritchie, [2003] O.J. No. 18 (Ont. Sup. Ct. J.) (QL) (Can.)
Parker v. Richards IX7) 2°¥2I071 Y@ N*373177 N°INRT DIATT 9¥ 03 700201 P17
nnX X971 ,(Webster v. Chapman [1996] 6 W.W.R. 652 ;[1990] B.C.J. No. 1824
%W n17IDX N12°01 IMIYD ,"marriage contingency" 7°33 *1X°bi1 0150 NADIT AN
Rewcastle Estate v. Sieben, (2001) 296 A.R. 13IX7) 772371 DINMT LRIV
]1"{’7 ; Crawford (Guardian ad litem of) v. Penny, [2003] O.J. No. 89;61
Elizabeth Adjin-Tettey, "Contemporary Approaches to XTI nNMPe2

Compensating Female Tort Victims for Incapacity to Work" 38 Alberta L. Rev.



20

nWwp nvapl (Arnold v. Teno [1978] 2 R.C.S. 287) nw1571 NRxRa .(504 (2000)
3057 7722 "1¥°Di7 D120 DX TAYR LBWNT D% .0°IW °XNY Y2IX DA 77%° mIRNA
"There can be no ?7an% 75 931 .°1997 1p% 217 0150 %Y A%W N1IdNWAR WD
"which will assist us in determining — VdWn7 N°2 7> — evidence whatsoever”
whether she ever would have become a member of the work force or whether
999¥n 1371 2121 .she would have grown up in her own home and then married"
n°2,727111 NINXN1 ,Adjin-Tettey NI™I%Mn 71PXW DD .LYMT DR IMY OX L, alr
N12pya %I AN RHW L,PDOT 1M NIAYY nyanb 0% 1191 107 XD X vDwna

.990 N°22 179 — AnK

D. IX9) 171 7Y DINXIP NIPPUD VLD WINWAY AR 5y ,JNRT OV .23
0°1wa QW nInnon ,((Guardian ad litem) v. F., [1995] B.C.J. No. 2693
5Y 1TAYW 027”191 YW anacnd ay Nabnwn 31 7nan LN DI WA NIRRT
vanoao ,01750Wwnn 007 YW 2717 WRI2 *IX°D Dp°0D2 111w IN° bShib) T7%7
Jamie SwWnY IX7) 2IHYM IR 2YII L2773 TPV DY 0°001an7 0°1IN1 YV NIDHN0AN
Cassels, "Damages for Lost Earning Capacity: Women and Children Last!",
Elizabeth Adjin-Tettey, "Replicating and ;71 Can. Bar Rev. 447 (1992)
Perpetuating Inequalities in Personal Injury Claims Through Female-Specific
Christopher J. Bruce, "MacCabe ;Contingencies” 49 Macgill L. J. 309 (2004)
v. Westlock: The Use of Male Earnings Data to Forecast Female Earning
Elaine Gibson, "The Gendered ;Capacity” 37 Alberta L. Rev. 748 (1999)
Wage Dilemma in Personal Injury Damages" Tort Theory (Ken Cooper-
NIP vo VYOI °d ,71a7 7Y’ .(Stephenson & Elaine Gibson, eds., 1993) 185
DIYILI LDIDDHWH IWID I0DN 77731}{5 DIwnwNni L,DIPYTIART DPPIDRT LDI1ITING
»Raw NYa 732 ,93¥3 (0 0°°0h7an 0°9%31 nIWwwIn N1Hon NIBPpPWwNI 7°7I00°72
— IYV1 95 — 778 NIPPLO VYD PY NNYWOT .DHY¥NVINI D°IYDI 02O AN
915y ARY (143-142 ’'1y2 ,7”1i1 171901 ,Cassels) °*n7an P8 101> APIn DN
-1 27171 1MKRN1 ,Gibson IX7) 1MW NPNRPINT NIOTI QY IAR 7I1pa NIYYH ROHW

(7711 nmKna ,Adjin-Tettey

»ID¥T MIDOW POAY LNIMIRD L,7°0I ATIp2 AP0 INRY LRIDX LINN1 .24
-NAW AT2IWA 470 ,0°1°10M 02Ipn3 LIORY 3ITIAVA PIWA 2wl YW (Invna
"1 ,72%2 0°W1 YW 1N115NWR 1373 02°V0 VYLD 811N 7Y INPPOD NX DDA VOWNT

MDY NID°WA DX NPWHT 0150 {017 *I1¥DYT ,7293 KXIM NTIPID WHW IYRW



21

Toneguzzo-Norvell (Guardian ad litem of) v. IX7) 795w 17293 '(”157'7 I°nya
Cherry (Gurdian ad litem of) v. 197 ; Burnaby Hospital, [1994] 1 R.C.S. 114
Mulholland (Guardian ad Litem) v. ;Borsman (1992) 70 B.C.L.R. (2d) 273
»1D¥7 7ID°WR DX XvaY 7011 11°0%1 .(Riley Estate, (1995) 12 B.C.L.R. (3d) 248
VITIVDD VINW YW 7972 QW [p°05R 0=y nwyl owl Sv 101900 wiR2
,?1TADT JPWA 1732 0100 D0I20 DNNbA 7N L,RXX¥IND NTIPID 0°I2A7 5w nI11onwnn
IRT) DIV n7%X2 X¥1°91 DIDIND 7712V DIYY ,0’75’5 WIPPY DIYY Apwnn
Audet (Guardian ad litem of) v. ;Gray v. Macklin, 2000 A.C.W.S.J. 513443
Tucker (Public Trustee) v. Asleson ;Bates, (1998) B.C.J. No. 678 (S.C.) (QL)
Terracciano (Guardian ad litem of) v. Etheridge ;(1991) 86 D.L.R. (4™) 73
MacCabe v. Westlock Roman Catholic 23 IX9 ;(1977) 33 B.C.L.R. (3d) 328
Christopher 9¥X 371 nw9p2 11°711 Separate School District, (1999) 226 A.R. 1
J. Bruce, "MacCabe v. Westlock: The Use of Male Earnings Data to Forecast
winwn .(Female Earning Capacity"” 37 Alberta L. Rev. 748, 760 (1999)
97y ﬁ'!'?’-ﬁi?ﬂ’l SW N150WAT WD NOIVAY R¥IN DTIPID ”N°I23 AR°LOVVD”]
D°7IYIYY VOWMI N°22 IR DY YNRVIY ,McEachern v9I1wn D¥X NIN-10I0

: Tucker pw9p1 17w

This is not to say that female statistics should be
used strictly, for they have rightly been found to
reflect bias, but it is necessary, so far as may be
possible, to use statistics which comport most
closely with the essential facts of the case under
consideration...

While we may strive for social justice, as it is
perceived from time to time, the courts must deal
with the parties who are before them, plaintiffs
and defendants, on the basis of realistic
predictions about the future, and not just in
accordance with understandable wishes that
society, in some of its aspects, were different
from what it really is (Tucker v. Asleson, (1993)
24 B.C.A.C. 253).
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Indeed, it may be as inappropriately
discriminatory to discount an award solely on
statistics framed on gender as it would be to
discount an award on considerations of race or
ethnic origin. | am doubtful of the propriety,
today, of this Court basing an award of damages
on a class characteristic such as gender, instead
of individual characteristics or considerations
related to behaviour... (Terracciano (Guardian ad
Litem) v. Etheridge, (1997) 33 B.C.L.R. (3d) 328
(B.C.S.C.).
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It is entirely inappropriate that any assessment |
make continues to reflect historic wage inequities.
I cannot agree more with Chief Justice
McEachern of the British Columbia Court of
Appeal in Tucker, that the courts must ensure as
much as possible that the appropriate weight be
given to societal trends in the labour market in
order that the future loss of income properly
reflects future circumstances. Where we differ is
that | will not sanction the ‘'reality’ of pay inequity.
The societal trend is and must embrace pay
equity given our fundamental right to equality
which is entrenched in the constitution. The
courts have judicially recognized in tort law the
historical discriminatory wage practices between
males and females. The courts have endeavoured
to alleviate this discrimination with the use of
male or female wage tables modified by either
negative or positive contingencies, However, | am
of the view that these approaches merely mask
the problem: how can the Court embrace pay
inequity between males and females? | cannot
apply a flawed process which perpetuates a
discriminatory practice. The application of the
contingencies, although in several cases reduce
the wage gap, still sanction the disparity.

A growing understanding of the extent of
discriminatory wage practice and effect of this
societal inequity must lead the Court to retire an
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antiquated or limited judicial yardstick and
embrace a more realistic, expansive
measurement legally grounded in equality... The
Court cannot sanction future forecasting if it
perpetuates the historic wage disparity between
men and woman. Accordingly, if there is a
disparity between men and female statistics in the
employment category | have determined for the
Plaintiff the male statistics shall be used, subject
to the relevant contingencies. Once again if the
contingencies are gender specific, than the
contingencies applicable to males shall be used
except in the case of life expectancy, for obvious
reasons.
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| have some doubt about whether other evidence
could include statistics about sub-groups within
Australia. The plaintiff's racial group in this case
has already been included in the overall statistics
of average weekly earnings. This reflects the
equality of opportunity in this country and | do not
think that the general statistics which may reflect
economic opportunity should be rebutted by
specific statistics of sub-groups.

If 1 took into account the general statistics of the
Aboriginal race it seem to me that | would then
have to take into account the general statistics of,
for example, the Chinese race, the Italian race,
the Irish race, the Anglo-Saxon race. | can
understand the practical basis for this submission
but | cannot, with due respect to their Honours in
the Full Court of Western Australia, accept that
statistics applicable to a race can be taken into
account in a matter such as this. If there were
specific factors associated with the plaintiff's
family which could be said to "drag down" his
future income | would certainly take that into
account but that, in my view, is not the evidence
in this case...
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The ruling idea behind the ideal of personal
autonomy is that people should make their own
lives. The autonomous person is a (part) author of
his own life. The ideal of personal autonomy is
the vision of people controlling, to some degree,
their own destiny, fashioning it through
successive decisions throughout their lives... A
person whose every decision is extracted from
him by coercion is not an autonomous person.
Nor is a person autonomous if he is paralysed
and therefore cannot take advantage of the
options which are offered to him (J. Raz,
“Autonomy, Toleration, and the Harm Principle”
Justifying toleration (S. Mendus, ed., 1988) 155-
156).
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Many young people break out of their family
background and achieve high job statue and
income. There are many captains of industry,
chiefs of commerce, Parliamentarians, Ministers
and indeed even Prime Ministers who illustrate
the danger that arises if one automatically
imposes family background income as a limitation
(Rotuman v. New South Wales Insurance
Ministerial Corporation, 1998 NSW Lexis 1714;
BC9802306).
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We must not assume that individuals forever
remain shackled by the bounds of community or
class. The law loves certainty and economy of
effort, but the law also respects individual
aptitudes and differences (Greyhound Lines, Inc.
v. Sutton, 765 So. 2d 1269, 1276-1277 (2000)".
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The third-party premium is set with reference to
average expected loss. Thus, the high correlation
of total awards with income means that premiums
reflect the average income of the population of
consumers. The implication of charging each
consumer a premium related to average income is
that consumers with high incomes are charged a
premium lower than their expected loss, and
consumers with low incomes are charged a
premium higher than their expected loss. Third-
party insurance thus requires low-income
consumers to subsidize high-income consumers
(George L. Priest, "The Current Insurance Crisis
and Modern Tort Law" 96 Yale L. J. (1987) 1521).
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Since subcategorization is expensive, it will be
cheaper at some point to have externalization to a
broader category than to subcategorize
indefinitely... If these costs are substantial, we
might not be willing to spend the money to define
some actuarially significant subcategories, even
though their definition is possible... (G. Calabresi,
The Cost of Accidents (1970) 146).
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